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CHAPTER THIRTEEN

THE JUDICIARY

THE SUPREME COURT

While few would contend that the Supreme Court should not have the power to
interpret the Constitution, there is considerable disagreement over how the nine
justices should approach this awesome responsibility. On one side of this debate are
those who advocate “‘judicial restraint,” while on the other are those who favor
“judicial activism.”

Sam Ervin, a former U.S. Senator from North Carolina and for a time a
member of that state’s Supreme Court, comes down hard on the side of judicial
restraint. He argues that the justices of the Supreme Court are obligated to interpret
the Constitution solely on the basis of the langugae contained therein. Where the
langudge is ambiguous, the justices must put themselves in the place of the
framers of that document and interpret such language as they believe the framers
would have. If provisions of the Constitution are inadequate and require change,
then it must come solely through a constitutional amendment, and not through
judicial fiat. In this connéction, Irvin is highly critical of the Warren Court which
he feels substituted its own ideological preferences for the true meaning of the
Constitution. = .

_ Ramsey Clark, the U.S. Attorney General during the Johnson administration,
sides with those who would take a more activist approach to interpreting the
Constitution. Noting that the Founding Fathers could not have anticipated the
fundamental political, social and economic alterations which have occurred in our
society, Clark argues that interpretation of the Constitution must be made in light
of these changes. To this extent, the Constitution may be viewed as an evolving
document. To interpret the Constitution literally, is to wed us to the past, thereby
denying us the ability to cope with the present.
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In Support of
Judicial Restraint

Sam |. Ervin, Jr.

In c.hscussing the question whether the role of the Supreme Court is that of
policymaker or that of adjudicator, I will use the term “Founding Fathers”
to designate the men who drafted and ratified the Constitution.

Thg Constitution answers this question with unmistakable clarity.
There is not a syllable in it which gives the Supreme Court any discretion-
ary power to fashion policies based on such considerations as expedien
or prudence to guide the CY
country. On the contrary,
terms that the role of the
determines judicially legal

the Constitution provides in plain and positive
Supreme Court is that of an adjudicator, which
controversies between adverse litigants.

In assigning this role to the Supreme Court, the Founding Fathers :
were faithful to the dream which inspired them to draft and ratify the -
Constitution, and to their action in rejecting in the Constitutional Conven-
11 Supreme Court should act as a council of
revision as well as a court and, in its capacity as a council of revision,
possess d1scr_etionary power to veto all acts of Congress the jusﬁce; &
deemed unwise, no matter how much those acts harmonized with the

tion repeated proposals that the

Constitution. !

2 These things.do not gainsay that some Supreme Court justices have
een unhappy with the role assigned them by the Constitution and have
undertaken to usurp and exercise policymaking power, But their usurpa-

tions have not altered the rightful role of th
larceny have been 8 of the Supreme Court. Murder and

made murder meritorious or larceny legal. . ..

Fronl1 IS:mVJ. Er.vin, Jr., “’First Lecture,” in Role of the Supreme Court: Policymaker or Adjudicator?
ip. - ( ashmg.ton, D.C.: American Enterprise Institute for Public Policy Research, 1970). ©
merican Enterprise Institute, 1970, Reprinted with permission. ‘ .

246

course of action of the government of our .

committed in every generation, but that fact has not
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| THE CONSTITUTION

Let me indicate what the Founding Fathers did in the Constitution to give
| our nation a government of laws and to preserve for themselves and their
B posterity the blessings of liberty.

To make our nation “‘an indestructible union composed of indestructi-
- ble states,”? they delegated enumerated governmental powers to the
federal government, and reserved all other governmental powers to the
states. To further fragmentize political power, they allocated federal legis-
5 lative power to the Congress, federal executive power to the President, and
"« federal judicial power to the Supreme Court and “such inferior courts as
ey the Congress may from time to time ordain and establish.”?

To further forestall tyranny, they forbade federal and state govern-
ments to do specified things inimical to freedom, and conferred upon
; individuals enumerated liberties enforceable against government itself.
. And, finally, to make government by law secure, they made the Constitu-

~ tion and laws enacted by Congress pursuant to it the supreme law of the
land, and imposed upon all public officials, both federal and state, as well
as upon the people the duty to obey them.*

While they intended the Constitution to endure throughout the ages as
 the nation’s basic instrument of government, the Founding Fathers
© realized that useful alterations of the Constitution would be suggested by
experience. Consequently they made provision for its amendment in one
way, and one way only, i.e., by concurrent action of Congress and the
. states as set forth in Article V.5 By so doing, they ordained that “nothing
new can be put into the Constitution except through the amendatory
process” and “‘nothing old can be taken out without the same process.”"¢

RGP

. THE ROLE OF THE SUPREME COURT

A policy is a definite or settled course of action adopted and followed by
government. The power to make policy is discretionary in nature. It
involves the making of choices on the basis of expediency or prudence
among alternative ways of action.

The power to make policy in a government of laws resides with those
who are authorized to participate in the lawmaking process.

The Founding Fathers made policy when they ordained and estab-
* lished the Constitution, which determines the fundamental policies of our
. country.

Since Article I of the Constitution grants Congress the power to make
laws and requires every bill passed by it to be presented to the President for
his approval or disapproval before it takes effect, the Congress and the
President have policymaking power. Moreover, Article V confers upon the
Congress and the states, acting in conjunction, limited policymaking
power, i.e., the power to amend the Constitution.
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Article I denies the Su 5 .

A Supreme Court policymaking power i i

WMM.MMM mnm..m_.smm __Un does n.:.m cw.:..m_a:m the Supreme mOWE.n a M”%_._ﬁm”m ﬂw&

anc m:vnwamnn Yy granting to it “judicial power” only. Under this Article

e Supre nmmmMﬂMnWMM Mo %oim_. _«“}mﬂmﬁn except the power to hear m:m

determi adverse litigants, whi ithi

its oMm_.sm_ or appellate jurisdiction. ® which are within the scope of

way &M_M:_MM .n_m:_mm mrm m:.vnmn.mm Court policymaking power in another

v .o.,nma_» - OW_ MMMMMM nos_ssnMo: with the supremacy clause of Article

, upreme Court justices to base their decisions i

WMMM hrmmww n_MMmM :%w” :._M nvozszmo? the laws, and the ?Mwﬁmmhw ””M
: es, and thus forbids them to take thei i

wha M is ﬂﬂ.m_nmw_m into account in making their E:”manmo_:& rotions a8 fo
or this reason, Supreme Court justi .

) Y justices are endowed wi

“Mnm%._u_.mn any provision of the Constitution or any law or %Mmz@ﬂm,wmﬂ P
minative of the issue arising in a case coming before them e

THE POWER TO INTERPRET THE CONSTITUTION

; 13 .

o nM MMMJ..:J-. _ﬁﬂmﬂvnﬂ the Constitution is an awesome power. This is so
. uth, constitutional govern ist in

unless this power is exercised m:.mm_,.m". Bm:ﬂ cannot st in our land

Q..mm::manmmﬂo:mrmawr. .. .
concerning Surome Conmt i MMM”M:W_.: 555& <_<~..m: rmmﬁnmm»:mw#c:._

Whi - .
brancs f h ememmens s o o e

: : subject to judicial restraint, th
our exercise of power is our own sense of self-restraint.” eonly check upor

Th i
mcvnmhmvmuhm “ _Mﬁ_.vnmn the Constitution, which is allotted to the
assigned to no. and the power to amend the Constitution, which is
different. Th ngress .m:& the states acting in conjunction, are quite
its Bmma.mbm mmﬂﬂi”mn © interpret the Constitution is the power mo mmnmm.ﬁm:
g wer t LI
change its meaning. po o amend the Constitution is the power to

Justice Cardozo put the distincti
when Sice Ca P istinction between the two powers tersely

We are not at liberty to revise while 3%%&.:% to 8_=m,5.~m. 8
Justice Sutherland elaborated upon the distinction in this way:

niMmﬂHﬂ fu “QS: 1s :mnn of mimg etation: it does not include the power of
between the Mno er the guise of interpretation. To miss the point of difference
for and to Baen“w hwxﬂhm Mh“m.wwww_mgwmmm “supreme law of the land"” stands
into mere moral reflections,® ed as inescapable and enduring mandates
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. America’s greatest jurist of all times, Chief Justice John Marshall,

established these landmarks of constitutional interpretation:

1. That the principles of the Constitution “are designed to be perma-

nent.”’1?

2. That ““the enlightened patriots who framed our
people who adopted it, must be understood . ...
they have said.”!!

3. That the Constitution constitutes a rule for the government of
Court justices in their official action.?

Constitution, and the
to have intended what

Supreme

Since it is a court of law and equity, the Supreme Court acts as the
interpreter of the Constitution only in a litigated case whose decision of
necessity turns on some provision of that instrument. As a consequence,
the function of the Court is simply to ascertain and give effect to the intent
of those who framed and ratified the provision in issue. If the provision is
plain, the Court must gather the intent solely from its language, but if the
provision is ambiguous, the Court must place itself as nearly as possible in
that condition of those who framed and ratified it, and in that way
determine the intent the language was used to express. For these reasons,
the Supreme Court is duty bound to interpret the Constitution according to

_its language and history.**. ..

THE WARREN COURT
ces were faithful to the

During most of our history, Supreme Court justi
dream of the Founding Fathers. They accepted the Constitution as the rule
for their official action, and decided constitutional issues in accordance

with its precepts.
Unfortunately, however, this has not been true during recent years.

Shortly before 1953, Supreme Court justices began to substitute their
personal notions for constitutional provisions under the guise of inter-
preting them, and provoked one of their colleagues, Justice Robert H.
Jackson, into making this righteous outcry:

Rightly or wrongly, the belief is widely held
this Court no longer respects impersonal rules of law but is guided in these
matters by personal impressions which from time to time may be shared by a
majority of the Justices. Whatever has been intended, this Court also has
generated an impression in much of the judiciary that regard for precedents and
authorities is obsolete, that words no longer mean what they have always
meant to the profession, that the law knows no fixed principles.

by the practicing profession that
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With the advent of the Warren Court, this practice increased in
frequency and intensity; and the Supreme Court decisions irreconcilable
with the Constitution became in Milton’s colorful phrase as ‘“thick as
autumnal leaves that strow the brooks in Vallombrosa.”

I use the terms “Warren Court” and “justices of the Warren Court” to
designate Chief Justice Warren and Justices Douglas, Brennan, Goldberg,
Fortas, and Marshall who repeatedly undertook to revise the Constitution
while professing to interpret it. Candor compels the confession that despite
his eloquent protests against their misuse of the due process clauses of the
Fifth and Fourteenth Amendments, Justice Black often aligned himself
with the justices of the Warren Court; and that although the other justices
who served at various times during the incumbency of Chief Justice
Warren, namely, Justices Reed, Frankfurter, Jackson, Burton, Clark, Min-
ton, Harlan, Stewart, and White, were rather steadfast in their adherence
to the Constitution, some of them joined the Warren Court on some
occasions in handing down revolutionary decisions inconsistent with the
words and history of that instrument. 15 _ .

. The tragic truth is that under the guise of interpreting them, the
Warren Court repeatedly assigned to constitutional provisions meanings
incompatible with their language and history. S

By so doing, it has impeded the President and his subordinates in the
performance of their constitutional duty to execute the laws.

At times it has undertaken to abridge the constitutional powers of
Congress as the nation’s lawmaker, and at other times it has undertaken to
stretch the legislative power of Congress far beyond their constitutional
limits. And sometimes it has thwarted the will of Congress by imputing to
congressional acts constructions which cannot be harmonized with their
words. :

What the Warren Court has done to the power allotted or reserved to
the states by the Constitution beggars description. It has invoked the due
process and equal protection clauses of the Fourteenth Amendment as carte
blanche to invalidate all state action which Supreme Court justices think
undesirable.

This is tragic, indeed, because nothing is truer than this observation
attributed to Justice Brandeis by Judge Learned Hand:

The States are the only breakwater against the ever pounding surf which

threatens to submerge the individual and destroy the only kind of society in
which personality can survive.

Besides, the Warren Court twisted some constitutional provisions
awry to deny individuals basic personal and property rights,

All of the decisions of which I complain have tended to concentrate
1]

power in the fe
particular.

even enumerate these decisions.

our country ruled by the arbitrary,
judges as by the certain an
mean everything to t
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deral government in general and the Supreme Court in

i ze or
The time presently allotted to me does not permit me to analy
thing to those who would as soon have
uncertain, and inconstant wills of
d constant precepts of the nozmmnﬁ:o:. m%ﬂ :ﬂmw“
hose of us who love the Constitution and _uw. ieve
accomplish ends which may

These things mean little or no

evil to twist its precepts out of shape even to

irable. ) . . tten,
be ammMMmeEm ends are not attainable under the Constitution as w

der

they should be attained in a forthright manner by an mBMﬂM“Mﬂh Mmb -

icle V, and not by judicial alchemy which transmutes W e p o
m”_,m:vw Mo not say. Otherwise, the Constitution is a meaningle

ﬂmﬂﬂ?Q&% questions the good intentions of the mcmm.nmm .om ﬁmkmﬂﬂ

Court. They undoubtedly were Eom<w8a gﬁn %MMM-“M”MM toin mu ove
pd: stitution by substituting their pers :

Wﬂﬂwwmwﬂmmﬁmnmw%oﬁ compels the confession that their usurpations call to

mind these trenchant observations of Daniel Webster:

i tion of power. It is
; ions will always be pleaded for every assumption (
Mh.ﬁmﬂw%“wu:w to say :.“\i the Constitution was made to guard the people

intentions. There are men in all ages who mean to

i dangers of good i :
» mew_‘w MW:.M«W %x.“ m:«a: to govern. They promise to be good masters, but

they mean to be masters.
;_ fy the activism of the Warren

i justi :
Those Who e e Cont on is a living document which

Court assert with glibness that the Constituti

t interpret with flexibility. .
the M%thﬂa—ww say %m Constitution is a living document, they really mean

M . w
that the Constitution is dead, and that mnssmn.ucmsnmm ww MﬁnMVMMMWMM Mﬂm M
dispose of its remains as they please. I mc_un.ﬁ w.rmﬂ R b pledge
indeed, a living document, its Smam B,M Mﬁ&:m on
irmation to su . )
nrmﬂ.ﬂ__uw wowwﬁﬂwﬁnm%m?ﬁw the m:vwwgm Court mwoci r_m:mn%”nwﬁrm
Constitution with flexibility? If those who mu..%_& this %_“mwm mw 2an | Jvu X
that a provision of the Constitution should be Enmm%nmm” ety Egrecment
accomplish its intended purpose, they Eozi m: 1 me e the
with them. But they do not employ the cliche to nn_u an . 1 bend
e e ot a c armﬂ.m_mﬂ..rm Mﬂ_v Mﬂnﬂﬂmﬁwﬂ MWmoWMva”mQ. the other to ac-
constitution .
Mﬂwmmnmm:om_mmnmg the provision does not sanction. Hence, they use the
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~

cliché to thwart what the Founding Fathers'had ih mind when they
fashioned the Constitution.

The genius of the Constitution is this: the grants of power it makes and
the limitations it imposes are inflexible, but the powers it grants extend into
the future and are exercisable with liberalityion all occasions by the
departments in which they are vested. :

SAVING THE CONSTITUTION

As the result of the assumptions of power of the Warren Court, the people
of our nation are now ruled in substantial areas of their lives by the partial
wills of Supreme Court justices rather than by the impartial precepts of the
Constitution. . ..

It is obvious to those who love the Constitution and are willing to face
naked reality that the Warren Court took giant strides down the road of
usurpation, and that if the course set by it is not reyersed, the dream of the
Founding Fathers will vanish and the most precious liberty of the
people—the right to constitutional government—will perish.

Despite their perilous state, the dream of the Founding Fathers can be
rekindled and the precious right of the people to constitutional govern-

ment can be preserved if those who possess the power will stretch forth
saving hands while there is yet time.

Who are they that possess this saving power?

They are Supreme Court justices, who are able and willirig to exercise
self-restraint and make the Constitution the rule for the government of
their official action; Presidents, who will nominate for membership on the
Supreme Court persons who are able and willing to exercise self-restraint
and make the Constitution the role for the government of their official
action; and senators, who will reject for Supreme Court membership
nominees who are either unable or unwilling to exercise self-restraint and
make the Constitution the rule for the government of their official action.

And, finally, if Supreme Court justices, Presidents, and senators fail
them, the people may employ their own saving power. Through Congress
and the states, they may adopt a constitutional amendment similar to my
proposal which would compel Presidents and senators to make appoint-

- ments to the Supreme Court from among persons recommended to them
by the chief justices of the states. The people can rely upon the chief
justices of the states to restrict their recommendatioris to persons who
revere the federal system ordained by the Constitution and who will not
sanction the concentration of power which always precedes the destruction
of human liberties.

Let me add that lawyers who love the Constitution can aid the cause by
practicing this preachment of Chief Justice Stone:
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. . . ly
th great public questions, the on
here the courts deal, as ours c?o, wi ublic : oy
gotection against unwise decisions, and even judicial usurpations, 1s ca efu

scrutiny of their action, and fearless comment upon it.

h
In closing 1 make a conditional prop}'fesy. If those dw}:o p;ceJ:Zi‘s,se :h:
power to rekindle the dream of the Founding I:Egge:;ta; t ,Z ;ericans Ihe
i le to constitutional governmen , :
Egatrtl ﬁiill:ea%zigzing sorrow the tragic truth taught by Justice Sutherland:

i i nished liberty is that
t epitaph which can be carved in memory of a van '
;'Ith;:: ?;ismec,:usz its possessors failed to stretch forth a saving hand while yet

there was time.
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Judicial Activism
Ramsey Clark

We demean the Constituti
. nstitution of the United St ]
; s ates i
M“””“uwwm_nm_ debate over “strict construction.” There mww nm:_m m:&.mwm
require mﬂﬂmm 8. #.um faced, perhaps even constitutional Q.mmmmm qﬂosmnﬂ:&
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words ears ago—di
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e oo M.m strict construction, because the only thing wo: gve ruth 10
Owomm_ p._:w would be its possibility. g worse than such
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From Ramsey Clark, “S
. ecand Lecture,”” in Rol
pp- 19-28 (Washi , re,” in Role of the Supreme Court: Poli iudi
© American Ent ington, D.C.: American Enterprise Institute for Public %ﬂ aher or Adjudicator?
erprise Institute, 1970. Reprinted with permission olicy Research, 1970).
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we are, do as we have done and offer no hope. We can no longer afford

this. .

The results of efforts to invoke the doctrine of strict construction dot
our legal history. Their consequences have often been disastrous.

A high water mark came in Scott v. Sandford, the “Dred Scott” decision,
in 1857. There, the Supreme Court held that it lacked jurisdiction to -
determine whether Congress had power to ban slavery in the territories
north of Missouri, or whether a slave voluntarily taken into a free state by
his master thereby became free, because on a narrow and technical reading
of some of the words of the Constitution, it concluded that no slave could
be a “citizen” for purposes of federal jurisdiction. The language of the
Constitution as readily read otherwise. Having disclaimed jurisdiction, the
Court then proceeded, because strict constructionists are human and have
their purposes, to answer these nation-shattering questions in the nega-
tive, ruling out not only a judicial, but a legislative solution to the slavery
issue and thereby failing to do what it could to prevent the most calamitous
war in our history. The majority sought to justify these tragic rulings, by
pleading obedience to strict construction, saying: :

No one, we presumnie SUpposes that any change in public opinion or feeling, in
relation to this unfortunaterace. . . shall induce the court to give to the words
of the Constitution a more liberal construction in their favor than they were
intended to bear when the instrument was framed and adopted. .

" In1918, a bare majority of the Supreme Court again showed what strict
construction can mean. Reading the Commerce Clause alone, it said the
federal government is powerless to prevent interstate shipment of the
' products of child labor. Hammer v. Dagenhart, 247 U.S. 251 (1918). The
Constitution by that construction—unsupported incidentally in the lan-
guage of the charter—did not empower the Congress to prevent virtual
slave labor of ten- and 12-year-old children working in sweatshops 70
hours or more a week for subsistence wages. These men were not deciding
issues on the basis of some clear understanding of intentions from 1787.
The men in the Hall at Philadelphia could not foresee such questions,
much less their answers. They were cruelly used by justices who would
decide by fiat what words meant to them, then grace themselves in the
mantle of the Founding Fathers. The experience and sympathies of the
Court's majority were closer to the cotton mill owners who destroyed
children than to justice and humane concerns, and they resisted change. If
the majority opinion in Hammer v. Dagenhart prevailed today, the union
would be a shambles. Can the commerce of 1787 be equated with the
commerce of 1970?...
. The words of the Constitution matter greatly, but they do not
suffice to solve the problems of another day. They are the place of
beginning, not of ending. To begin and end, poring over words to find
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meanings they do not contai i . ,
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cess of law—the equal protection of the laws. Hundreds, thousands om
cases are required to give the phrase a growing content, but the Constitu-
tion sets the tone. If it were to be specific, it could not be a Constitution nor
rovmﬁoamwaa:m theory and framework of government with general

powers and limitations.
The nature of the Constitution and the decisional process by which its

principles are extended to new conditions have been recognized from the
beginning. .
Perhaps the most famous and profound expression was by Chief
Justice John Marshall in McCulloch v. Maryland, 4 Wheat. 316 (1819):
«__ . we must never forget thatitisa Constitution we are expounding. . ..
[a] Constitution intended to endure for ages to come, and consequently, to
be adapted to the various crises of human affairs.”” Words of immutable
meaning cannot be adapted to crises, and nations bound to them fail. But
in truth there are no immutable words. To say there are is only to place the
power to divine their meaning in some high priest. This has never led to
truth. As Benjamin Cardozo observed in The Truth of Law, “Magic words
and incantation are fatal to our science (law) as they are to any other.”
Learned Hand, a blunt man, said “There is no surer way to misread any
document than to read it literally.” Guiseppe v. Walling, 144 F.2d 608, 624
(2d Cir. 1944).
Cardozo demonstrated in The Nature of the Judicial Process that “The
great generalities of the Constitution have a content and significance that
vary from age to age.... A Constitution states. .. principles for an ex-
panding future,” pp- 17, 83....
The essential qualities to give integrity, force, and vitality to the
Constitution are deep commitment to its spirit, stern self-discipline in
derstanding of the history and

relating that spirit to present facts, un

function of law in society, and sensitivity to the expanding future. A
dictionary, smaliness of spirit, and fear of change will not empower an old
piece of parchment to cur

tail conduct of people that new conditions
compel.

Perhaps the major question of our times is whether institutions can
change to cope with the vast dynamics of mass urban population and
burgeoning technology- The answer is far from clear. Can government be
responsive to the needs of its people? Will technology master man? Can

violence as an international and interpersonal problem solver be con-
bility? Can we assure human dignity? Will

ditioned from human capa
racism divide people who must live together with dignity, respect, and

love?... :
The United States Supreme Court, inherently the most conservative

institution within our system of government, has addressed itself to the
present and future more effectively than any other agent of our society.
Somehow, these last 20 years, it has detected the greatest needs of our
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times in the cases that have found their way to its forum and has acted to
meet those needs.

The reapportionment cases, beginning with Baker v. Carr, 369 U.S. 186
(1962), in essence liberate government from the nineteenth century. With-
out that liberation, legislative bodies could not possibly address themselves
meaningfully to the crushing problems of the people. The decisions were
constitutional necessities. To have held otherwise would have crippled the
spirit of a constitution that serves the people.

In Brown v. Board of Education, 347 U.S. 483 (1954), and a multitude of
other civil rights cases, the Court addressed itself to the one huge wrong of
the American nation—racism—and caused us to begin to do what decency
and justice require. The spirit of the Constitution was clear on this subject.
What other meaning can the Thirteenth, Fourteenth, and Fifteenth
Amendments have? The failure was in the people. To now blame the Court
for upholding the Constitution is hardly to respect that document or to
seek fulfillment of its word.

Finally, in a whole series of cases we sometimes describe under the
heading of civil liberties, the Supreme Court, enforcing the Constitution,
recognized the great crisis in the meaning of the individual in our times—in
human dignity. It said things we should have known all along. If we are to
have équal justice, the poor, the ignorant, the sick, and despised as well as
the rich and powerful must have “the assistance of counsel for his de-
fense.” Gideon v. Wainwright, 372 U.S. 335 (1963). No longer can police
question persons in their custody without advising them of their rights.
Miranda v. Arizona, 384 U.S. 436 (1966). Fulfillment of constitutional rights
is no mere game. We insist on them. Government has an obligation to give
them vitality, not seek their waiver. The educated know their rights, the
rich have their lawyers; the powerful, however capable of crime, will be
protected. So must the poor, the ignorant, and the powerless. So Danny
Escobedo and Ernest Miranda could not be convicted by their own confes-
sions when they were denied constitutional rights.

If we care for the future, our concern must not be that the Supreme
Court had the wisdom and courage to face the central issues of our times,
but that other institutions have done so little not only to seek solutions but
to fulfill the critically important constitutional rights decreed by the
Court. .., .




